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Jill Jarvis-Tonus, Catherine Lovrics, and Max Rothschild 
from Bereskin & Parr LLP explore recent developments on 
copyright protection in Canada for data and databases, and 
look into recent decisions on the scope of users’ rights.

Important 
Canadian copyright 
developments

C anadian copyright law has evolved with 
significant decisions in the past year, and a 
review of cases suggest that:

• linking to the original suggests location of content 
is a key to qualify for the information location tool 
exemption, and as a result, the exemption appears 

unlikely to extend to many content aggregators (vs. 
traditional search engines); 

• Canadian law will take a broad and purposive approach 
to the technological protection measure (TPM) 
provisions, and strong remedies will be available 
against those that circumvent TPMs. Statutory 
damages for circumvention will be calculated on the 
basis of how many works could be unlocked, and proof 
of actual infringement is not required; 

• statutory damages may be lowered well below the 
usual $500 per work minimum in commercial cases 
involving more than one work in a single medium.  
2017 saw the lowest per work award of $2/work, 
reducing a statutory damage claim of over $98 
million to just over $300 thousand;

• the principal of independent creation is alive and 
well in Canada; and 

• considerations related to freedom of expression 
should be weighed as part of the test to grant 
preliminary injunctions in copyright cases, and in 
particular in weighing the balance of convenience.

In this article, we briefly canvas recent developments 
relating to copyright protection for databases, as well 
as raw and processed data itself, and developments in 
Canadian fair dealing for parody and education. Readers 
are welcome to contact the authors if any of the other 
above noted developments are of interest. 

Copyright in data & databases
Canada’s Copyright Act protects databases if the 
compilation results from an original selection or 
arrangement of data. Copyright in Canada has 
generally not been thought to extend to data itself. 
The expression-idea dichotomy limits copyright to 
the original expression of information or facts, but 
falls short of protecting information or facts, separate 

Jill Jarvis-Tonus

CANADIAN DEVELOPMENTS

Catherine Lovrics

Max Rothschild

CTC Legal Media   THE COPYRIGHT LAWYER   1



CANADIAN DEVELOPMENTS

and apart from their expression. One case last year, however, 
suggests that copyright may protect raw and processed data itself. 
Another case brings into question whether copyright protects 
most electronic databases.

Copyright in raw and processed data
In Geophysical Service Incorporated v EnCana Corporation (2017 
ABCA 125) the Alberta Court of Appeal upheld the Alberta Court 
of Queen’s Bench’s earlier decision (2016 ABQB 230) that copyright 
subsists in seismic data, as well as in compilations of such data. 
Although the case may be specific to its facts, in the information 
age this decision is still noteworthy for finding copyright in raw 
and processed data. 

The facts are complicated. Geophysical Service Incorporated 
(GSI) conducted offshore seismic surveys and claimed copyright 
infringement when the surveys were made publicly available by a 
government agency at the end of a statutory confidentiality period. 
The issue was whether GSI’s seismic data, in either its raw or 
processed forms, constituted a protectable “work” under the Act. 
GSI argued that both the raw and processed data were original 
works, having resulted from human skill and judgment (with the 
aid of computers). The defendants argued that the creation of the 
raw data by computers amounted to a purely mechanical exercise 
and hence was not protectable under the Act. 

In Canada, for a work to be ‘original’ it must result from the exercise 
of skill and judgment involving intellectual effort. This means that the 
work must be more than a mere copy of another and the skill and 
judgment involved must not be so trivial as to be a purely mechanical 
exercise (e.g. changing the font of an existing work). 

GSI’s position was accepted by the lower court, which found that 
copyright subsisted in both the raw data and the processed seismic 
sections. Processed data was compared to a map or chart, involving 
selection or arrangement of underlying data. The court suggested that 
the skill and judgment involved included the field data being analyzed 
and checked for quality. As for the raw data, the Court found that 

the seismic crew demonstrated skill and judgment in preparing the 
devices that collected the data, and by selecting the proper location, 
angles, positioning, etc. for the instruments. Crew members were 
held to create the raw data in a similar way to how photographers 
create photographs. Hence, the data was found to be an original 
literary work. This victory, though, did not carry the day, as GSI’s 
infringement claims were denied on the basis that another statute, 
related to making such seismic data publicly available, supplanted the 
more general rights conveyed under the Copyright Act. 

The trial decision was affirmed on appeal, and the Supreme Court 
denied leave. Nevertheless, its findings on copyright in data will, 
no doubt, be revisited, since the lower court’s findings on copyright 
subsistence were not at issue on appeal.

Originality of electronic databases
While the above case encourages investment in the information 
economy by indicating that copyright may protect investment in 
data, another decision stands in discouraging contrast. In Toronto 
Real Estate Board v. Commissioner of Competition (2017 FCA 236), 
the Federal Court of Appeal denied that copyright subsisted in the 
Toronto Real Estate Board’s MLS® system database because there 
was insufficient skill and judgment to give originality to the data 
compilation. The Competition Tribunal’s earlier decision on the 
matter (2016 CACT 7) had found that the MLS® database amounted 
to a collection of factual information, assembled by REALTOR® 
agents and entered into the system database in a mechanical fashion. 
On review, the FCA acknowledged that the Tribunal had not applied 
the correct legal test for originality, but held the error was of no 
consequence. The FCA reached the same result after articulating 
the correct test, but found “the process of data entry and its ‘almost 
instantaneous’ appearance in the database”. 

If the FCA’s decision stands, copyright in electronic databases may 
be threatened since all databases involve similar processes of data 
entry and instantaneous data appearance/population, and Canadian 
courts may avoid a technologically neutral approach when assessing 
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whether copyright subsists in such databases. TREB has sought leave 
to appeal to the Supreme Court of Canada. If leave is granted, we 
will hopefully get further guidance from Canada’s highest court on 
copyright protection for databases and the intersection of copyright 
and competition laws.

Certainly, the Geophysical and TREB decisions have significantly 
impacted case law on copyright protection for data and databases, 
and 2018 could continue the trend with further developments. Future 
cases are needed to confirm the lower court’s holding in Geophysical 
that copyright can apply to both raw and unprocessed data. Since data 
today is omnipresent and an invaluable commodity, these decisions 
have the potential to significantly alter the role of copyright law in the 
information economy. 

Fair dealing 
We turn now to developments in fair dealing, an integral part of 
Canada’s Copyright Act. Fair dealing is a user right in Canada, not 
simply a defence to copyright infringement, and it allows users 
to engage in certain acts that otherwise are the exclusive rights 
of copyright owners. To apply, the dealing must first be for one 
of the statutory allowable purposes: research, private study, news 
reporting, review, criticism, education, parody, or satire. Second, 
the dealing must be ‘fair’. Courts will consider ‘fairness’ factors, 
including the purpose, character and amount of the dealing, the 
nature of the underlying work, the effect of the dealing on the 
underlying work, and alternatives to the dealing. 

Two notable fair dealing cases from 2017 involve (i) the ‘fairness’ of 
bright line thresholds in a university’s Fair Dealing Guidelines (e.g. is 
10% of a work presumptively fair); and (ii) the first Canadian decision 
to interpret and apply fair dealing for the purpose of parody.

Fair dealing guidelines
In Canadian Copyright Licensing Agency v. York University (2017 
FC 669), the university pointed to its Fair Dealing Guidelines to 
argue that staff who followed the Guidelines were fairly dealing 
when making copies of copyright protected works. The Guidelines 
permitted copying “short excerpts”, defined as no more than the 
greater of (1) 10% or less of a work; or (2) certain other set thresholds 
(e.g. one chapter from a book, a single article from a periodical, 
etc.). The Guidelines also included a caveat that no more of the work 
should be taken than required to achieve the fair dealing purpose. 
The Association of Universities and Colleges of Canada had drafted 
Fair Dealing Guidelines upon which (York and other educational 
institutions based) their Guidelines.   

The Court found that copies made pursuant to the Guidelines 
were not ‘fair’. This decision turned on the ‘amount of the dealing’; 
with the Court finding that the fixed thresholds in the Guidelines 
were arbitrary and not soundly based in principle. The Court noted 
that under the Guidelines different amounts of the same work could 
be copied depending on the source. For example, a work “could be 
copied freely if it appeared in an anthology, but would [be limited] if 
copied on its own”. The Court does not appear to have given weight to 
the caveat in the Guidelines that no more of the work should be copied 
than required. 

The appeal of this decision will be closely watched for judicial 
guidance on whether it is possible to set presumptively fair threshold 
amounts for fair dealing. Another Canadian case in this area to watch 

is Société québécoise de gestion collective des droits de reproduction 
(Copibec) c. Université Laval, a class action against another Canadian 
university who is relying on similar guidelines, with similar 
thresholds, to assert fair dealing. It will be interesting to see if a split in 
the law will arise as a result of York and Laval proceeding in parallel. 

Parody 
United Airlines, Inc. v. Jeremy Cooperstock (2017 FC 616), the first decision 
to consider fair dealing for “parody,” suggests that the parody ‘user 
right” may be limited in Canada. If followed, the decision suggests that 
parodies that are too unflattering, critical or disparaging are unlikely to 
be ‘fair’. Many brand owners see this as striking the right balance between 
protecting IP and permitting consumers’ criticisms. However, the 
decision has also been criticized as putting consumer advocacy groups 
on unfair footing. 

The defendant, who operated a consumer criticism website at www.
untied.com, concerning United Airlines, added a logo resembling that of 
United Airlines (superimposing a sad face in red over United’s globe logo, 
and reversing the “IT” in UNITED – i.e. UNTIED), and generally kept 
the complaint website updated to mirror United’s  official website. 

While the Federal Court found the website qualified as “parody”, it 
found the dealing not ‘fair’. It interpreted “parody” broadly, as: (1) the 
evocation of an existing work while exhibiting notable differences; and 
(2) the expression of mockery or humor. Parody need not comment on 
the underlying work – a part of the US fair use test for parody.  This is 
less important in Canada, where both parody and satire are allowable 
purposes. It will be interesting to see how Canadian courts distinguish 
between satire and parody.  

The dealings were found to be ‘unfair’ primarily because of the 
unflattering nature of the parody. Therefore, the user right may be 
limited to parody that is not too critical. The decision also noted that the 
defendant’s website was confusing with United’s, importing trademark 
considerations into portions of the fairness analysis since “confusion” is 
not a usual gauge of copyright infringement. 

Reading United with earlier Canadian case law, consumer groups, 
and unions may not have a ‘user right’ to disparage or criticize a 
company by using that company’s copyright-protected works. In 
Michelin & Cie v. C.A.W. Canada, 71 C.P.R. (3rd) 348,  (decided before 
the parody exception became law), a workers union used Michelin’s 
trademark and copyright protected materials to criticize its labor 
practices. The Court found such use did not qualify as ‘criticism’, and 
was not ‘fair’ because it did not treat the copyright in a fair manner, 
holding the work up to ridicule. The United decision, has been appealed 
and is another one to watch in 2018. 

 2017 brought 
important decisions on 
copyright protection for 
databases as compilations, 
as well as data itself. 
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